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Massachusetts Bar Association 


NEWS 


By Joseph Ford, Esquire, Chairman 
Committee on Public Relations IN BRIEF 


you PUBLIC RELATIONS 


Your committee is proceeding gradually by inquiry 

and discussion with the hope of securing practical 
results in public understanding of the Court, the 

Bar and the Association. 


One most encouraging result is the Massachusetts 
Heritage Program directed by Albert West, and his 
excellent group of County Chairmen. This program 
has brought the Bar much favorable publicity and 
comment. It is more fully described in the accom- 
panying “Quarterly.” 


The office of Director of Public Relations for the 
Association has been created and Albert West has 
been named to this position. Your suggestions 
will be most welcome. 
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Another good result is that 20,000 pamphlets, MEET 
YOUR LAWYER, have been printed without charge by 
Addison C. Getchell & Sons and are now being dis- 
tributed through banks and other institutions. A 
copy of this may be obtained by request. 


We ree- 
print, in facsimile, the opening statement in this 
folder: 
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courts and citizenship are in preparation for the 
press. 


Radio and television programs and a list 
of available speakers are being considered and the 
work of other Bar Associations is being studied. 

We hope for cooperation from local associations and 
the Junior Bar. 


READ THIS / 


Your association is what YOU make it. Do your part 
and have a good time by attending the MID-WINTER 
CONFERENCE in Pittsfield on Feb. 


For the future informative articles about law and 





4&5, 1955. Joe 
Schneider (11 Beacon Street, Boston) has arranged 
a special train to leave Boston at 11:15 a.m. Feb. 
4th, round trip $7.37. Write Joe for reservations. 
This Conference has everything, including a sleigh 
ride. DON'T MISS IT. 
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Che Commawuealth of Massachusetts 





By His Excellency 
CHRISTIAN A. HERTER 


Governor 


A PROCLAMATION 
1954 


In the Hall of Representatives in the State House are five paintings 
representing ‘‘Milestones on the Road to Freedom in Massachusetts” 
from 1630 to 1788. 

These paintings serve as daily reminders to legislators and other 
public officials of the historic facts about Massachusetts’ contribution to 
the gradual building of a free government in our own region and later in 
the United States. They illustrate the meaning of the 18th article of the 
Bill of Rights which, ever since 1780, as a fundamental part of our 
Constitution, has warned us all that 

“a frequent recurrence to the fundamental! principles of the 

Constitution ... [is] absolutely necessary to preserve the advan- 

tages of liberty and to maintain a free government.” 

One of the paintings depicts the drafting, in 1779, by John Adams, 
James Bowdoin, and Samuel Adams, of the Massachusetts Constitution 
adopted in 1780. 

Lest we forget in these distracting times — all of us, young and old, 
should recall the constantly recurring need of widespread understanding 
of our Massachusetts heritage of ideas as the basis of our free 
government. 

In recognition of this practical purpose of the 18th Article, the 
Massachusetts Bar Association, in cooperation with the Massachusetts 
Commissioner of Education and high school authorities throughout the 
Commonwealth, has planned a program of brief talks by lawyers to the 
pupils in all high schools on the structure of our “government of laws”, 
with special relation to the courts and the administration of justice. 

Such discussions could also be useful for groups of adults. 

To assist in this movement, I, Christian A. Herter, Governor of the 
Commonwealth of Massachusetts, do hereby proclaim the period of 
December, 1954, as 


MASSACHUSETTS HERITAGE MONTH 


to the end that citizens of all ages may become better informed as to the 
nature and structure of the government of our Commonwealth and be 
made more vigilant in safeguarding it, as stated in the “preamble” of 
1780, “for ourselves and our posterity.” 


A 

eS GIVEN at the executive Chamber in Boston, this eleventh day 

an of October, in the year of our Lord one thousand nine 
hundred and fifty-four, and of the Independence of the 

United States of America, the one hundred and seventy- 


ninth. 
CHRISTIAN A. HERTER. 





By His Excellency the Governor, 


EDWARD J. CRONIN, 
Secretary of the Commonwealth. 


Gop SAVE THE COMMONWEALTH OF MASSACHUSETTS 














Governor Herter Issuing His Proclamation in the presence of 
Robert W. Bodfish, President of the Massachusetts Bar Association. 


THE MASSACHUSETTS HERITAGE PROGRAM 
By ALBERT WEST, Chairman 
Massachusetts Heritage Program 


To understand fully the far-reaching purpose, and apparent pre- 
liminary effect, of the “Heritage” program, the proclamation of 
His Excellency, the Governor, on the opposite page, should be read 
carefully. When the program of the Association was called to his 
attention he based his proclamation on the most forgotten, unread 
and commonly neglected article in the Bill of Rights—the 18th. 
Calling attention to the five murals, “Milestones on the Road to 
Freedom in Massachusetts”’,* he pointed out the importance of 
explaining to the people at large, especially the younger people, 
the reason why these five stages of Massachusetts thinking were 
painted and placed in the Hall of Representatives. 

Following his proclamation, our renewed and expanded program 
of sending a lawyer to address all high schools in the Common- 
wealth was warmly endorsed by Hon. John J. Desmond, Jr., Com- 





* The five murals were reproduced in the “Quarterly” for March 1943 and for 
August 1953. They depict John Winthrop Landing at Salem with the Charter 
in 1630; the Arrest of Governor Andros in 1689; “The Dawn of Tolerance”— 
Judge Sewall’s public repentance in the Old South Meeting House for his part in 
the Witchcraft Trials of 1692; John Adams, Samuel Adams and James Bowdoin 
drafting the Massachusetts Constitution in 1779 and John Hancock proposing a 
Federal Bill of Rights in the Federal Convention of 1788. 
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Chief Justice Qua, President Bodfish, Bishop Wright, Bishop Nash, 
at the Massachusetts Heritage Dinner of the Massachusetts 
Bar Association, November 30, 1954. 
(Photograph by Calvin Campbell of the Boston Herald) 


missioner of Education who described it as “a significant educational 
contribution to our plan of citizenship education in the Common- 
wealth.” The program was inaugurated at a Bar Association dinner 
on November 30, at which the Lieutenant Governor, the Chief 
Justice and the Director of Citizenship Education of the Depart- 
ment of Education spoke feelingly and a stirring address was 
delivered by Bishop Wright of Worcester. 

A twelve-page illustrated pamphlet,* based largely on the five 
murals, was prepared and the money was forthcoming from a 
generous and public spirited citizen to provide one for every senior 
in the public, private and parochial high schools in Massachusetts. 
Some schools requested the pamphlet only, without speakers, be- 
cause of lack of an auditorium. 

Copies have been supplied for distribution also at the birth- 
places of John Adams and John Quincy Adams which thousands 
of people, old and young, visit annually. 


* Copies of the pamphlet were distributed to those who attended the dinner 
on November 30th. To others who may be interested, reference is made to “The 
Legal History of Massachusetts from 1630 to 1953” in the “Quarterly” for 
August 1953. 
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The Initial Display of the Constitution in the presence of Governor Herter, 
Vice-President Joseph Schneider of the Massachusetts Bar Association and 
Deputy Secretary of the Commonwealth Leo Harlow. 

(Photograph by Gordon N. Converse of the Christian Science Monitor) 


Nearly one hundred service clubs, patriotic organizations and 
church groups, at their request, have been supplied with speakers 
for this observance, in addition to the high school talks which 
numbered about 250. 

At the request of the Association, the Secretary of the Common- 
wealth and the Governor arranged to display, for the first time in 
history, the original Constitution of the Commonwealth, in the 
public corridor of the State House, as shown in the accompanying 
pictures. 

The Association is grateful to the Veterans’ Administration for 
two interesting and dramatic window displays in their Tremont 
and Beacon Street windows, to the Boston Penny Savings Bank 
for its window display in Kenmore Square and for the Boston 
School Committee’s window on Beacon Street, on our Massachusetts 
Heritage. These attracted the attention of many pedestrians who 
stopped and studied them during December. 

The response to this program has been very striking. Editorials 
and feature articles on the Association’s efforts have appeared in 
all leading daily newspapers in Massachusetts and in many of the 
local weekly papers and the dinner got full coverage on WBZ-TV 
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POLICE GUARD THE CONSTITUTION 


The original constitution of Massachusetts, on public display at the State 
House for the first time in history, in connection with Bar Association’s 
Heritage Month Program, is guarded by Police Officers Frank Tucker, left, 
of Charlestown and Alphonse Carbone of Cambridge. 
(Courtesy of the Boston Sunday Post) 


news-casts. Many public libraries throughout the Commonwealth 
had special displays ahd book deposits for the occasion. Repre- 
sentatives of bar associations in several other states have expressed 
a lively interest in the program and the responses from many 
different sources are still coming in. 

The speakers in the schools have been advised to talk in language 
which young people can understand and from the accounts which 
have reached us, both from the larger and the smaller schools, the 
pupils appear to have listened intently and with demonstrated 
interest. 


The long public neglect of the 18th Article, quoted in the Gov- 
ernor’s proclamation, is shown by the fact that it was not until 
1949 (Chapter 468) that “the Constitution of the Commonwealth 
and local history and government” were specified as part of the 
required teaching in the public high schools “for the purpose of 
promoting civic service and a greater knowledge thereof, and of 
fitting the pupils, morally and intellectually, for the duties of 
citizenship.” 








eee oa ee 





MASSACHUSETTS HERITAGE PROGRAM 7 


The responses to the “Heritage” program have demonstrated 
that many basic facts of Massachusetts constitutional history 
have been generally unknown to many of our citizens. We are 
encouraged to believe that the program and the distribution of 
50,000 or more of the pamphlets to the schools and libraries have 
stimulated a more active interest in that history and its relation 
to the history of the United States. This may have incalculable 
influence on the growth of a better common understanding of our 
government and its living law for which we owe so much to the 
thinking of John Adams and his contemporaries. 

Special thanks is due Richard Wait Esq., President of the Massachu 
setts Civic League for giving us 500 copies of the League’s Your Massa 
chusetts Government which we sent to every high school and library 
This was a very valuable adjunct to our Massachusetts Heritage 
Program. 

Obviously, this program would not have been possible without the 
devoted efforts of the County Chairmen and their many speakers. 


SOME TYPICAL RESPONSES 


KENNETH HARRIS, ESQ., EXECUTIVE SECRETARY 
OKLAHOMA BAR ASSOCIATION 


“Our committee is truly impressed by the nature and effectiveness of 
your program, and is seriously considering the adoption of a similar but 
perhaps modified program in Oklahoma.” 


ARTHUR N. CHAMBERLIN 
CALIFORNIA PREP SCHOOL HISTORIAN 


“I wish more bar associations would undertake a program such as 
yours. The teaching of history as it should be taught is made much 
easier at all levels by such material as yours.” 


EXCERPT FROM A LETTER OF MARK BORTMAN, HISTORIAN AND 
CHAIRMAN OF THE COMMITTEE ON HISTORIC PLACES OF 
THE GREATER BOSTON CHAMBER OF COMMERCE: 


“Your Massachusetts Heritage Program interests me very much; it 
is the most important and well-done Americana project that I know of 
in the past thirty-odd years—rating in importance with the Old South 
Forum’s and History Leaflets which were done by the Old South Meet- 
ing House Council over thirty years ago. The Committee deserves the 
highest commendation for the splendid manner in which they have pre- 
— this most needed patriotic project to the youth of our Common- 
wealth. 


FROM THE FORMER SUPERINTENDENT OF BOSTON SCHOOLS 
ARTHUR L. GOULD 


“These pamphlets together with competent speakers, will, I am sure, 
meet a great need in the critical times in which we are living.” 
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THE BOSTON HERALD 
TUESDAY, DECEMBER 7, 1954 


‘Our Massachusetts Heritage’ 








What is American History? Is 
it boring dates? Is it names of 
ancient battles? Is it fusty-dusty 
men and women in wigs and funny 
clothes? Is it sterile museums and 
meaningless genealogy? 

Or is it more than that? Is 
there something behind the old 
guns, antiques and statistics? Are 
there exciting stories in history’s 
pages more than troops charging 
bloodily up hill and down dale. 

Of course there are. There are 
ideas which turned the world up- 
side down, and which live on as 
vigorous today as they were 175 
years ago. Plato and Aristotle 
have been dead for 2000 years. 
People still debate their ideas. 
The Bible is still a guide for all 
Christians, and the Declaration of 
Independence, the Constitution and 
our own state Constitution, express 
principles for which men will still 
die. 

Sometimes we forget that the 
past is not dead, that it works here 
with us. We forget that the think- 
ing of John Adams, for example, 
still has a profound effect on our 
lives. 


To help us remember these 


things the Massachusetts Bar As- 
sociation is distributing to high 
school seniors throughout the 
Commonwealth a booklet entitled 
“Our Massachusetts Heritage.” 
Members of the Massachusetts Bar 
are giving short talks to students 
on our “government of laws” dur- 
ing December, which Governor 
Herter has proclaimed Massachu- 
setts Heritage Month. 

The booklet is an interesting 
educational experiment. It tells 
the story of Massachusetts in re- 
productions of the famous “Mile- 
stones on the road to freedom” 
paintings in the State House and 
in a concise, accompanying text. 
The meat of the idea is to be 
found in the sometimes forgotten 
18th Article of the Massachusetts 
Bill of Rights: 

“A frequent recurrence to the 
fundamental principles of the 
Constitution . . . (is) absolutely 
necessary to preserve the ad- 
vantages of liberty and to main- 
tain a free government.” 

It might be well if that Article 
were inscribed in bold letters on 
the wall of every classroom in the 
state in which American history is 
taught. 


PATRICK J. MURNANE, PRINCIPAL 
NEWBURYPORT HIGH SCHOOL 


“For the Massachusetts Bar Association to perform such a wonderful 
service for the schools of the state is gratifying. Certainly the Massa- 
chusetts Heritage Program did much to make our students aware of their 


wonderful heritage.” 
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CONGESTION AND JUDICIAL ADMINISTRATION 
FOREWORD 

Judicial administration is today under criticism and study 
-hroughout the country more than heretofore, especially since the 
Federal rules were adopted. 

At the annual convention of Nacca* in Boston in September, the 
Chief Justice of New Jersey told the story of five years of judicial 
administrative experiment in that state. We have been asked to 
reprint it for the information of the profession here and, by the 
courtesy of Nacca, we are permitted to do so. To what extent the 
New Jersey experiments may be applicable, adaptable or desirable 
in Massachusetts, we do not presume to say. An article by Willard 
G. Woelper, former Court Administrator of New Jersey, appears 
in the December issue of the Connecticut Bar Journal. EDITOR. 








CLEARING CONGESTED CALENDARS* 

By HON. ARTHUR T. VANDERBILT, Chief Justice of New Jersey. 

An address before the Eighth Annual Convention of NACCA on 
September 2, 1954, at Boston. (Reprinted by Permission from 
Nacca Law Journal for November, 1954, Vol. 14.) 

There is nothing novel about congestion in court calendars. 
Its existence in our large cities in both state and federal courts is 
common knowledge, but it is by no means confined to metropolitan 
areas. 


Calendar Congestion a Chronic Disease in Many Large Cities 

The most reprehensible phase of the disease of calendar con- 
gestion is that it has been allowed to become chronic, while our 
judges and lawyers, who are professionally responsible for its cure, 
and our governors and legislators, a majority of whom are lawyers, 
sit idly by as if the disease were incurable or they were not respon- 
sible for it. But most emphatically it may be said that the disease 
is curable, and if the members of the legal profession are not re- 
sponsible for effecting its cure, who pray is? It is not to our credit 
that where cures have occurred, they have been effected under the 
impetus of a popular revolt of laymen against the quaint profes- 
sional notion that the courts exist primarily for the benefit of judges 
and lawyers and only incidentally for the benefit of the litigants 
and the state. 

Harsh words, you may say, if indeed you apply them to your- 
self at all—which from my personal experience I am inclined to 
doubt—but let us look at the record. According to figures gath- 
ered this year (1954) by the Institute of Judicial Administration 
the interval in New York County that a jury case at issue has to 
wait for trial is 37 months, in Kings County 45 months and in 


* The National Association of Claimants’ Compensation Attorneys. 
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Queens County 49 months. Worse yet, the situation is chronic. 
Going back to 1839 we find David Dudley Field writing of the New 
York courts: “Speedy justice is a thing unknown; and any jus- 
tice, without delays almost ruinous, is most rare.” Justification 
for his statement may be found in the “Democratic Review” for 
1846, which pointed out that it would take two and a half years to 
dispose of the business then before the Supreme Court of New York 
City if no new cases were entrusted to it, that the Court of Errors 
was: “Upward of two years in arrears—and will soon have three 
years of work undisposed of on its calendar—a party filing a bill 
today [in the Court of Chancery] would have no reason to expect 
a final decree in less than five years.” In 1904, over half a cen- 
tury later, a distinguished Commission on the Law’s Delays headed 
by Wheeler H. Peckham concluded its summary of the state of the 
court calendars in New York by observing: “The situation thus 
disclosed is of the gravest character.” But there has been no im- 
provement for over a century in the largest state in the Union 
despite the fine work of 25 commissions and committees with re- 
ports aggregating over 30,000 pages and a well financed judicial 
council now in its 20th year. 

Massachusetts is in as bad shape as New York. It takes 34 
months for a ready case to be reached for trial in Suffolk County 
(Boston) and 42 months in Worcester County despite the reports 
of 41 commissions and committees since 1851 and a judicial coun- 
cil now in its 39th year. In Cook County, Illinois, 36 months is 
required, a condition of long standing despite the elimination from 
the courts in 1913 of suits by workmen against employers. A case 
in Hartford County, Connecticut, takes 31 months to be reached, 
and in Allegheny County (Pittsburgh), Pennsylvania 21 months— 
a sad commentary on American urban justice. 


Calendar Congestion is Readily Curable—Some Preliminary Ob- 
servations 


Before proceeding to demonstrate how calendar congestion can 
be cured, even in chronic cases, I must pause to make some pre- 
liminary observations of a fundamental nature: 


1. We must never forget that every law suit is unique, at 
least with respect to its participants, who believe—and rightly so 
—that they are entitled to the best possible kind of justice at the 
hands of the court and jury. If this be so—and there is no gain- 
saying it—mass production methods and assembly-line tech- 
niques are utterly incompatible with the sound administration of 
justice. Every case is entitled to all the time and effort necessary 
for a fair trial, but not to one minute of delaying tactics. 


2. Every case inevitably takes a certain amount of time for 
the preparation of an answer, and sometimes for motions addressed 
to the pleadings, and regularly for pretrial procedures such as in- 
spections, interrogatories and depositions, culminating in a pretrial 
conference. Time also must be allowed for a waiting period of at 
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least two weeks after the pretrial conference before the case goes 
on the daily trial calendar. During this period the parties, who 
now really know their case for the first time, may meditate the de- 
sirability of settlement and act on it before running the risk of 
trial. Generally speaking, any attempt to shorten the time for 
any of these steps in preparation for trial—a period of almost five 
months in an ordinary case—is likely to result in a miscarriage of 
justice. It is therefore obvious that the emphasis from the court’s 
point of view should be placed, first, on a well prepared case and, 
secondly, on the elimination of any waiting time both after a case 
has been properly prepared and is awaiting trial and also after it 
has been tried and is awaiting decision. 


3. If we were to have to decide between justice administered 
as rapidly as possible consistent with the allowance of a fair amount 
of time for each successive step in preparation for trial in the man- 
ner just outlined and a possible better brand of justice to be obtained 
by taking a longer time, I would unhesitatingly favor the better, 
slower kind of justice. But the kind of justice I have been discuss- 
ing contemplates the full discovery of facts before trial and thorough 
preparation on the law by counsel. Thus a trial becomes not a 
sporting event, as Dean Pound has aptly characterized the old 
practice, but an orderly search for truth in the interests of justice. 
With pretrial procedures to get at the facts, with a pretrial confer- 
ence to limit the pleadings and the trial to the real points in con- 
troversy, and with trial briefs, where necessary, made available to 
the court in advance of trial, there is no reason why the trial judge, 
having studied the trial briefs and having heard the evidence and 
having listened to the closing arguments of counsel, should not be 
in a position to decide the case at once. He will never know more 
about the case than he does at that time. The moment for de- 
cision has arrived, before other cases intervene to dull and blur his 
grasp of the pending case. Thus there is no excuse for any sub- 
stantial delays in handling down a decision in a case so tried. Ac- 
cordingly the only kind of delay that remains to be avoided is the 
delay of getting the case on for trial after the pretrial conference. 


Clearing Chronically Congested Calendars—A Demonstration 

From our experience in New Jersey under our new Constitu- 
tion I have no hesitation in saying that any state that really wants 
to eliminate congested calendars may readily do so without resort 
to the unjudicial methods such as have occasionally characterized 
similar efforts elsewhere. The bench and bar of New Jersey have 
traditionally been conservative and still are. We are one of the 
few states where the judges are appointed, not elected. We are 
one of the few states where the trial judge still retains all of his 
common-law powers. But for a variety of reasons that it is not 
necessary to discuss here, our courts had fallen into disfavor with 
the public. In 1947, over the opposition of all but a handful of 
judges and lawyers and without any support from a single bar 
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association, the people adopted a new Constitution by a vote of 
three and a half to one, creating a streamlined judicial establishment. 

Our former Court of Chancery had been notorious for its de- 
lays, not so much in getting cases on to trial as in deciding them 
after trial. Delays of two, three and four years in handing down 
decisions were common and delays of ten and twelve years were 
not unknown. Some of the vice chancellors resembled Lord Eldon, 
at least in his capacity for procrastination, and apparently they 
had never heard of Dickens’ “Bleak House” and of the famous 
case of Jarndyce v. Jarndyce. The work of the ten vice chancellors 
under the old regime has been taken over by six judges of the 
Chancery Division of the Superior Court, all of whom regularly 
decide motions within a week and cases within four weeks after 
trial as now required by the rules of court. The curse of undue de- 
lays in equity litigation has been eliminated by the application of 
simple rules of administration. Our judges have discovered that 
it is easier to decide a case than to invent a reason for not deciding 
it. Similarly seven matrimonial judges now accomplish with more 
satisfactory results the work formerly carried on by twelve matri- 
monial masters. It is significant that the judges responsible for 
the success of the new system are for the most part the same judges 
who had been on the bench under the old regime. What better 
proof can one ask of the value of sound rules of administration 
regularly complied with? 

The problem of congestion of cases awaiting trial was, of 
course, greatest in the law courts with their heavy load of negli- 
gence litigation. Many were over two years old; some ran back 
as much as seventeen years. In the first year under the new sys- 
tem the Law Division of the Superior Court with one judge less 
than its predecessor court under the old system disposed of 98% 
more cases. In the county courts with the same number of judges 
as under the old system the increase in the number of cases dis- 
posed of in the first year under the new Constitution was 77%. 
As in chancery and matrimonial matters, the same judges were at 
work, again furnishing convincing proof of the value of sound ad- 
ministrative practices. In the second year the law courts increased 
their productivity by 20% over the first year. Despite increases in 
the number of cases being started, at the end of the third year 
the number of cases on the calendar was the smallest in twenty years. 
The problem of chronic calendar congestion had been solved in 
New Jersey, and at the same time the cases were by common con- 
sent being better tried than under the old system. 


Controlling Factors in Clearing Congested Calendars 
The results attained in New Jersey in eliminating undue delay 
in the administration of justice are attributable to several factors, 
each of which I believe to be indispensable to the desired result: 
1. Our citizens are very conscious of the fact that it was their 
struggle and not any program of the bench and bar generally that 
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brought about judicial reform in the Constitution of 1947. Since 
then they have come to expect the best possible of their judges and 
lawyers and on more than one occasion have made it evident that 
they will tolerate nothing less. This popular sentiment is of im- 
mense value in overcoming the inertia that seems to be an almost 
inescapable characteristic of every branch of the legal profession. 
In the building of a sound judicial establishment the importance of 
this sentiment cannot be overestimated. 


2. Almost as fundamental is the necessity for a simple system 
of courts. All that is really needed in a modern judicial establish- 
ment is a local court of limited civil and criminal jurisdiction, a 
trial court of general statewide jurisdiction and an appellate court 
or courts, depending on the needs of the particular state. Often 
civil courts are differentiated from the criminal courts, but this is 
by no means necessary. Very few of our states have such a simple 
system, though why we need cling to the intricacies of jurisdiction 
that we inherited from England, accumulated in our growth from 
colonies to states, or acquired while our states were changing from 
an aggregation of small communities to complicated industrial 
areas, is difficult to say. 


3. There are various types of judicial work—appellate, crim- 
inal, civil, equity, and matrimonial. A judge who is equally pro- 
ficient or equally interested in each of them is indeed a rarity. 
Every judge, if he is to do his best work, should be assigned, wher- 
ever possible, to the kind of judicial business in which he excels. 
Some very good trial judges shudder at the thought of opinion 
writing. Some very good equity judges shrink from working with 
a jury. In the interest of sound judicial] administration, therefore, 
someone should be authorized to assign the judges to the kind of 
work which they can best do. Because this power of assignment 
is a delicate one to be exercised only on mature reflection in the 
interest of the judicial establishment as a whole, it should be com- 
mitted to the chief judicial officer of the state and he, in turn, would 
do well to seek the advice of his colleagues, even though the ultimate 
responsibility must be solely his. 


4. It is equally important that judges be assigned to the places 
where there is judicial work to do. It is intolerably bad business 
administration to have some judges overworked while others sit 
by half idle. This is especially so where the overworked judges and 
the half idle judges are located in the same courthouse, as is often 
the situation where there is a complicated system of courts without 
anyone having the power to transfer judges from one court to 
another. Where for any reason an undue load of cases has accu- 
mulated, the number of judges assigned there must be increased 
either temporarily or permanently. Here a curious, but neverthe- 
less demonstrable judicial phenomenon comes into play. Two 
judges in the same courthouse working off a common calendar can 
dispose of half again as many cases as they can working on separate 
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lists in different courthouses. The extent to which this principle 
may be applied is limited only by the number of available court- 
rooms, the number of available trial judges and the number of 
available trial lawyers. Accordingly the increase in the number of 
judges at a congested spot, either permanently or temporarily, is 
the first step in bringing cases on to trial. This means that some- 
one must be given the power to assign the trial judges to those 
courts where they are most needed. Clearly the individual best 
equipped to do this work is the chief justice, though here again he 
will do well to take the advice of his colleagues. 

5. Another factor that is rarely discussed in public but which 
I can assure you is nevertheless much in the minds of the judges, is 
the principle of a fair division of work among them. Some judges 
are much more effective in their work than others; some are re- 
versed less frequently than others; some judges give more satis- 
faction personally to the bar and the public; some are more diligent, 
more conscientious, more devoted to their work than others. These 
individual differences cannot be changed administratively, but 
equality in the time judges of the same court spend at their work 
of hearing cases should and can be achieved administratively. It 
irks the competent, conscientious judge to put in a full day on the 
bench each working day of the week, every week of the court year, 
when he knows that there are other judges who are finding excuses 
for failing to do so. This can easily be corrected by a rule of court 
prescribing the hours every judge shall sit and by having each judge 
submit at the end of each week a report of his hours on the bench 
each court day with a list of the cases and motions he heard and a 
list of matters remaining undecided. From these weekly reports 
summaries may be quickly prepared and distributed to all of the 
judges of each court. You may ask, how will this make an indolent 
judge work? The chief justice, of course, cannot hope to make a 
lazy judge work, nor is it to be expected that he will be a policeman, 
but when the weekly summaries are distributed to the judges in 
each court it is truly remarkable to see how the relatively few lag- 
gards respond to the prodding of their fellow judges. Very often 
such lapses were due to the fact that they believed that everyone 
else was likewise taking things easy. These weekly reports serve the 
valuable purpose also of revealing where calendar difficulties are 
being encountered, e.g, by reason of illness or a single long case 
holding up an entire calendar, and enable the chief justice to make 
the necessary temporary assignments to take care of them and thus 
to prevent new inequalities from arising. 

6. These weekly reports and other data supplied by the county 
clerks and prosecutors are compiled into a monthly report by the 
administrative director of the courts, and in due course are com- 
bined into quarterly and annual reports. These reports provide a 
wealth of information on the work of the individual judges and 
permit each of them to compare his record with those of his col- 
leagues. These “live” statistics, as we call them, are far more use- 
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ful than the historical or “dead” statistics which are collected in 
some states, recording, as they do, merely what has happened a 
year or two before. 


7. So much for personnel problems. Equally important in 
effective judicial procedures are rules of court promulgated by the 
highest court of the state governing the procedure of all of the courts. 
Nothing is more disheartening to the bar than conflicting rules in 
various courts. These rules have as their paramount objectives 
the outmoding of procedural technicalities and the elimination of 
surprise, those twin allies of the sporting theory of justice that are 
utterly inconsistent with the modern concept of a trial as a search 
for truth in the interests of justice. Surprise can ordinarily be 
avoided by the liberal use of such pretrial discovery procedures as 
interrogatories, depositions, inspections, and demands for admis- 
sions. At the outset of our new system fear was expressed that 
these pretrial procedures, especially discovery by deposition, would 
be abused. Abuses there have been, but they have been few and 
in these instances ready relief has been afforded simply by the 
attorney calling the situation to the attention of the trial judge. 
There can be no doubt that by these various well-known pretrial 
devices we have gone a long way in eliminating surprise. The trial 
judges now have it within their power to make sure that neither 
surprise nor technicalities win the battle. There are, of course, 
those who regret the passing of the “good old days” when one might 
turn a fast trick on one’s adversary, but by and large there is an 
increasing agreement on the fundamental thesis that a trial should 
be an orderly search for the true facts and the applicable law so 
that justice may be done in each case. 

8. The only procedural device that was really new for us— 
and even it had been informally practiced for years in our former 
Court of Chancery—was the pretrial conference. Of all the pre- 
trial devices it is by all odds the most important. I gather from 
what I read in the newspapers that some judges in the other states 
conceive of a pretrial conference as a device for forcing settlements. 
There could be no greater mistake and no conduct better devised 
to bring the administration of justice into disrepute. We have 
found that largely as a result of the pretrial conferences three cases 
out of four are customarily settled after both parties have had to 
face for the first time the facts on each side under expert guidance. 
Our judges are instructed not to force settlements and counsel would 
not hesitate to report to the Chief Justice if this instruction were 
disregarded. With us settlements, when they come, are a mere in- 
cident of the pretrial conferences, resulting from the new view that 
counsel and the litigants have of their cases after the pretrial con- 
ference. Nor do we regard it as a primary consideration that as a 
result of pretrial conferences the cases that do go on to trial are 
disposed of in considerably less time than when there was no such 
thing as what we know as a pretrial conference in our state. No, 
the grand objective of a pretrial conference is to prepare the trial 
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judge and counsel on each side for the best possible trial of such 
cases as are fought to a conclusion. 

The review of the pleadings in open court by the trial judge 
and counsel to restate the issues to be tried—I stress the impor- 
tance of its being done in open court rather than in chambers— 
the stipulation of facts that should and can be admitted, the mark- 
ing in evidence of documents that are uncontroverted, and the in- 
corporation of all of these matters in the pretrial conference order 
dictated and signed by the judge and counsel on the spot are an 
indispensable preliminary to the best possible kind of trial. Among 
other things, it gives the trial judge an opportunity to order the 
preparation of briefs to be delivered in advance of trial, if he thinks 
such briefs are necessary. No longer does the trial judge have to 
fumble through the pleadings to find out what the case is all about 
while endeavoring to listen to the opening statements of counsel. 
No longer does he find it necessary to retire to chambers to prepare 
his charge to the jury during the closing arguments of counsel, 
thus leaving the courtroom without a presiding officer. He has be- 
fore him in a pretrial conference order a complete outline of the 
course that the trial will take; he is the master of the situation from 
the outset to the conclusion of the trial. 

I will not pretend that the acceptance of mandatory pretrial 
conferences came easily in New Jersey. The trial lawyers did not 
like the idea of giving up the techniques they had studied and used 
for years, but they were reluctantly persuaded to try the new system 
tentatively, because their intelligence told them that they could 
dispose of many more cases a month under the new system than 
they could under the old regime. They were impressed by what 
they saw at a demonstration staged for us by some of the leading 
lawyers of Washington, D. C., under the direction of Chief Judge 
Bolitha J. Laws. The judges of our law courts, however, by and 
large saw nothing good in it, and it required the utmost in per- 
suasion in some instances to get them to give the matter the effort 
which it requires, for a good pretrial conference in a complicated 
case is no mean intellectual feat. It took over a year to obtain the 
desired results from most of the judges, and I doubt that we would 
have won the battle had we not convinced them that our Supreme 
Court had in effect instituted a pretrial conference in appellate work 
in that we read the briefs in every appeal in advance of the argu- 
ment and prepare a written memorandum of our tentative conclu- 
sions on every appeal, so that the question that we ask at the oral 
argument may have more point than they did in cases where the 
judges knew nothing about the facts and none too much about the 
law at the time counsel started their presentation in open court. 
But that is another story and a long one that I shall not attempt 
to discuss tonight, except to say that in our Supreme Court we 
have reduced the time between argument and decision from an 
average of 105 days under the old system to 31 days under the 
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new, and in our intermediate court of appeals from 113 days to 
23 days. 

After the trial attorneys and the trial judges had been won 
over, another difficulty revealed itself; the casualty companies 
were sending to the pretrial conference young branch office attor- 
neys who knew little about the facts of the case and still less about 
how to try it and with no authority to make admissions. We then 
asked the representatives of the casualty companies to change their 
practice and to send each summons and complaint to trial counsel 
immediately after receipt by the company so that trial counsel 
might come to the pretrial conference fully informed about the case 
and duly authorized to make the necessary admissions for the 
preparation of an adequate pretrial conference order. We were 
quickly told that this would cost the companies more than $1,000,- 
000 a year in increased lawyers’ fees in New Jersey alone. We 
countered by asking how many million dollars the companies were 
saving by being able to take down their reserves against pending 
cases within six months instead of the traditional two and a half 
to three years. When the matter was presented from this angle, 
the companies quickly agreed to cooperate because they were sav- 
ing several times the million dollars involved in additional lawyers’ 
fees. I need not tell you that this arrangement is entirely satis- 
factory to our trial bar. 

I have mentioned the importance of the preparation of the 
preetrial conference order in open court. One of the most impor- 
tant of our administrative rules provides for all judicial business 
being transacted in open court rather than in chambers. Every 
one who has had the slightest experience in judicial work knows 
how informal chamber proceedings not only slow down the work 
of the court and make for ineffective results but create a very bad 
impression on litigants and the public generally. 

There are various other administrative rules, all of which have 
contributed in large measure to improving the work of the trial 
courts. For example, under the old practice motions were held in 
one court or another every day of the week with inevitable con- 
fusion and delay resulting therefrom; now they are all concen- 
trated on Friday, the last regular court day of the week. Again, 
cases that have been pending for more than six months without any 
proceedings having been taken therein are subject to dismissal for 
want of prosecution. 


9. Finally, we have eliminated another ancient source of untold 
delay—the sending of complicated matters to a reference. There 
is no more effective way of putting a case to sleep for an indefinite 
period of time than to send it to a busy lawyer as a referee. It is 
also as expensive as it is unnecessary. Even a drastic administra- 
tive rule strictly limiting the matters in which a reference might 
be had did not put to route this inveterate enemy of dispatch in the 
trial of cases. Only by requiring the approval of the Chief Justice 
for such a reference did they disappear, unmourned at least by 
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trial lawyers who wish to get their cases disposed of. They know 
that there never has been a reference that proceeded at the pace 
required of proceedings before the trial judge. 


Conclusions 

In summary, we have had a revolution in curing court conges- 
tion in New Jersey in judicial and professional practice—a minor 
revolution, to be sure, in these days of major world cataclysms, but 
one which nevertheless bids fair to be decisive in commanding public 
respect for law in our state. No longer is the successful litigant 
unnecessarily delayed. No longer do cases lie around law offices 
bringing in no income and serving no useful purpose. No longer 
does the trial judge needlessly carry a heavy pack of troubles on 
his back. He can walk upright and look the world in the eye. No 
longer does he need to apologize for taking a needed summer vaca- 
tion. He and the bar have won the respect of the public for indus- 
try and efficiency. Only the litigant who in bygone days profited 
by delays regrets the change, but we need not be concerned with 
his feelings. What has been accomplished in New Jersey, I submit, 
may be accomplished anywhere without additional judges, without 
increased court hours, without increased court fees and without 
resorting to irregular and improper court practices. 


The only question in each jurisdiction is whether or not there 
is the will to serve the public—do we really believe that the courts 
exist primarily for the benefit of the litigants and the state? Whose 
responsibility is it to cure the chronic delays of calendar conges- 
tion? The chief justice and the court of last resort? Yes. The 
governor? Yes. The legislature? Yes. The bar? Yes. And if 
they won’t do their job, who will? In words rougher than I would 
ever use, the answer was given in a report of a joint special com- 
mittee of the Massachusetts legislature in 1859. After referring 
to the famous words of Magna Carta “we will not sell, deny or de- 
lay justice or right to anyone”, the committee said: “The barons 
compelled King John to bequeath this motto to our courts; it is 
engraved on their seals. It is the language of all well-regulated 
governments to the subject. It is written in Latin in most of our 
courtrooms. It is well it is disguised in a dead language. If the 
delayed parties and witnesses who sit in the back seats could read 
it, they would disturb or break up the courts by the explosions of 
their laughter or their rage at the monstrous incongruity betwixt 
the theory and the practice.’ We have in every state the choice 
of doing the job ourselves or of letting the public do it. We can, 
if we will, do it better than laymen can. There is always the 
danger that they may do it in a way that we would not like, that 
would not be effective, and that will certainly not reflect credit on 
the legal profession. The issue, however, is one which in the present 
temper of the people we cannot much longer evade. 
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NOTICE FROM ADVISORY COMMITTEE ON 
RULES FOR CIVIL PROCEDURE 


OFFICE OF THE SECRETARY 
SUPREME COURT OF THE UNITED STATES BUILDING 
WASHINGTON, D. C. 


December 13, 1954 


Early last summer the Advisory Committee printed and pub- 
lished for the comments and suggestions of the bench and bar a 
Preliminary Draft of Proposed Amendments to the Federal Rules 
of Civil Procedure, dated May 19, 1954. A copy of the draft was 
sent you at that time. 

In the Foreword to the draft the Committee stated that it de- 
sired that all suggestions be in its hands by December 1, 1954, 
or earlier. Members of the Bar have indicated that many of them 
desire an extension of that date to permit them a longer time to 
study the draft. Accordingly the Chairman of the Committee, Mr. 
William D. Mitchell, has asked me to inform you that the date for 
the receipt by the Committee of suggestions of the bench and bar 
has been extended from December 1, 1954 to March 1, 1955. All 
communications for the Advisory Committee should be addressed: 


Advisory Committee on Rules for Civil Procedure, 
Supreme Court of the United States Building, 
Washington 13, D. C. 


In order that members of the bar may learn promptly of this 
extension of the time for consideration of these proposals, the 
Committee has asked me to request you to see that the information 
is published and otherwise made known to the bar in any way that 
you may have at your disposal, and that this be done at as early 
a date as can be arranged. 


As long as the supply lasts, copies of the Preliminary Draft 
of Proposed Amendments may be obtained by writing the Com- 
mittee at its Washington office. 


The Committee appreciates very much your help in obtaining 
a wide consideration of its proposals by the bar. 


Very sincerely, 


LELAND L. TOLMAN, 
Secretary. 
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EXTENSIONS OF TIME FOR CERTIORARI 
IN THE SECOND CIRCUIT 


EXTRACTS FROM OPINIONS OF MR. JUSTICE JACKSON AS CIRCUIT 
JUSTICE FOR THE SECOND CIRCUIT 


Knickerbocker Printing Corporation v. United States, 75 Supreme 
Court Reporter 212 
(Decided September 3, 1954) 


“This application is for an extension of time to file a petition for 
a writ of certiorari to review a judgment of the Court of Appeals 
for the Second Circuit. 

“Because delayed justice has become little less than scandalous, 
this Court recently reconsidered its Rules and revised the require- 
ments for a petition for certiorari to eliminate some of the most 
frequent causes of unavoidable delays. Applications for extension 
are commonly made ex-parte, almost on the eve of expiration of the 
time sought to be extended, when there is no time to hear the adver- 
sary whose cause is postponed and when denial would preclude the 
litigant from seeking review. After due consideration, this Court 
stated in Rule 22, 28 U.S.C., 28 U.S.C.A.: ‘Such applications are 
not favored.’ 

... “When more business becomes concentrated in one firm than 
it can handle, it has two obvious remedies: to put on more legal 
help, or let some of the business go to offices which have time to 
attend to it. I doubt if any court should be a party to encouraging 
the accumulation of more business in one law office than it can at- 
tend to in due time. 

“But this is especially true of the Supreme Court, whose only 
reason for considering this case would be its public importance. 

... “Iam extending the time for twenty days and asking the New 
York Law Journal and other Second Circuit publications to give 
notice to the profession in the Second Circuit that business in the 
lower courts is not an acceptable reason for extension of time for 
filing a petition for certiorari in this court.” 





A. A. DORITY C0. 
SURETY BONDS 


Probate, Fidelity, Contract, ete. 
* 
20 PEMBERTON SQUARE 
LA 3-2935-6 
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FOUR PENDING BILLS OF IMPORTANCE TO 
LANDOWNERS AND THEIR COUNSEL 


At a recent meeting of the Abstract Club, attended by about thirty 
or more experienced practitioners, there was a very free and active 
discussion of a number of problems faced by the landowners of the 
Commonwealth in connection with the marketability of their titles. 
As a result of that discussion the following bills were drawn and in- 
troduced so that they are now before both the legislature and the 
profession for consideration. F. W. G. 


3. 


SHALL DOWER AND CURTESY BE ABOLISHED 
AND IF SO TO WHAT EXTENT? 


Senate No. 127 (on Petition of Frederic B. Dailey, 
Before the Committee on Legal Affairs) 
AN ACT ABOLISHING DOWER AND CURTESY. 

Chapter 189 of the General Laws is hereby amended by striking out 
section 1 and inserting in place thereof the following section :— 

The only changes in the section are in the new first sentence which 
reads with the new words in italics. 

A husband shall upon the death of his wife hold for his life one third 
of all land owned by her at any time before January first, nineteen hun- 
dred and fifty-six, and during coverture. 
and the 3rd sentence which reads with the new words in italics. 

A wife shall, upon the death of her husband, hold her dower at com- 


mon law in land owned by her deceased husband before January first, 
nineteen hundred and fifty-six. 


COMMENTS 
Several letters were received by the editor from practitioners in 
various parts of the Commonwealth in favor of abolishing dower 
and curtesy. At a recent meeting an active discussion disclosed 
emphatic support for such action, or in the alternative, for the 
following proposal submitted by Mr. Muldoon. 


Mr. Muldoon’s Comment 

It seems to me that the first sentence of Senate No. 127 is am- 
biguous. There are two periods referred to, prior to January 1, 
1956, and during coverture. In the 3rd sentence, the words “and 
during coverture” do not appear. 

I think that if you strike out from the first sentence in the present 
statute the words “at any time during coverture’”’, and substitute 
“at the time of her death”, and in the third sentence and after the 
word “land” the words “owned by him at the time of his death”, 
you will limit the right of dower and curtesy to property owned by 
the spouse at the time of death, and the chances of success for the 
amendment might be better. FREDERIC J. MULDOON. 


We have a letter from Mr. Stanley S. Cummings of Greenfield 
strongly favoring abolition. See further the report of Messrs. 
McCarty and Shaw in this issue, pp. 31-34. 
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2. 


RIGHTS OF ENTRY AND POSSIBILITIES 
OF REVERTER 


A Report to the Abstract Club and Draft Act by Albert B. Wolfe 
and Richard B. Johnson of the Boston Bar. 


At the meeting on January 6, 1954, there was considerable dis- 
cussion of the then pending bill, prepared by Mr. Newhall and Pro- 
fessors Leach and Casner, to modify and clarify the Rule Against 
Perpetuities.. What is now Section 3 limits prospectively the 
duration of rights of entry for condition broken or possibilities of 
reverter created in deeds and wills taking effect after January 1, 
1955. In this connection, it was pointed out that Section 3 will 
be a statute of very limited application, since rights of entry and 
determinable fees long ago became unfashionable, and the number 
that will be created after January 1, 1955 will probably be exceed- 
ingly few and far between. 

It was generally agreed that the chief evils arise from rights of 
entry and possibilities of reverter which were created long ago, and 
which still exist in titles. They are bad for two reasons: 


1) They can be very old, far older than any reasonable “root 
of title,” and yet still full of deadly effect, because (a) the Rule 
Against Perpetuities does not apply;* (b) the Statute of Limitations 
doesn’t begin to run until the right of action or of entry first 
accrues,® and (c) most of them were created before July 16, 1887 
and hence are unaffected by G. L. (Ter. Ed.) c. 184, § 23. 


2) Even if, notwithstanding its antiquity, a conveyancer’s search 
uncovers the existence of a right of entry or a possibility of reverter, 
and the condition is unobjectionable in substance, the fact that it is 
in form a condition makes the property unmortgageable, because the 
mortgagee can’t guard against breach and forfeiture. 

The latter consideration is, of course, the chief reason why it is 
so unlikely that any rights of entry or determinable fees will be 
created in the future. 

The obvious constitutional problem involved in attempting to 
abolish existing rights of entry was mentioned, and it was sug- 
gested that the solution might be to go after the remedy and leave 


1 Senate, No. 361, enacted, with some changes, as St. 1954, c. 641. See Ex- 
planatory Articles by Professor Leach in XXXVIII Mass. Law Quarterly 11 
(December, 1953); 67 Harvard Law Review 1349 (June, 1954), and XXXIX Mass. 
Law Quarterly 15 (October, 1954). Also a recent Article on the Rule by Owen 
Tudor, Esq., in 34 B.U. L.R. 129 (April, 1954). 

2 First Universalist Society of North Adams v. Boland, 155 Mass. 171 (1892). 

*G.L. (Ter.Ed.) c. 260, $$ 21, 22, 23. 


“See St. 1954, c. 65, authorizing insurance companies to lend on property sub- 
ject to “building restrictions or other restrictive covenants ... provided... 
that there is no condition or right of reentry or forfeiture. .. .” 
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the right alone; in other words, to impose, as a condition precedent 
to any action to enforce a right of entry, or rights under a possibility 
of reverter, the requirement that some notice or claim be recorded 
from time to time in the registry of deeds. 

The Club appointed Mr. Wolfe and Mr. Johnson a committee to 
draft proposals along these lines. 

If a reasonable time is allowed, after the enactment of a statute 
of limitation, for the assertion of existing rights, it is not uncon- 
stitutional to apply the statute to the remedies available for existing 
as well as for future rights.5 

To be generous beyond a doubt, we propose to give the holders of 
existing rights of entry and possibilities of reverter ten years in 
which to record the notice. 

The idea of requiring ancient rights to be brought forward on 
the records is not a complete novelty in Massachusetts. We are 
all familiar with G. L. (Ter. Ed.) c. 223, § 114A, which requires at- 
tachments to be brought forward at least every six years, on pain 
of expiration. That statute will not do as a model, however, 
since attachments are creatures of procedural law. For that reason 
it is only procedural to cause them to expire upon failure to comply 
with the re-recording requirement. With respect to substantive 
rights we can only establish conditions precedent to the use of the 
judicial machinery of the Commonwealth to enforce them. 

For this we have models in statutes enacted in other states. Iowa, 
Illinois, Indiana, Wisconsin, Minnesota, Michigan, South Dakota, 
Nebraska and North Dakota have all adopted various forms of 
statutes designed to bar action on stale and ancient claims. None 
of these statutes is limited to rights of entry and possibilities of 
reverter. They deal with much broader categories of stale claims. 
Our instructions were to deal with rights of entry and possibilities 
of reverter, and our draft is limited accordingly, but the Club might 
consider broadening its scope.* 


So long as it is limited, however, to rights of entry and possi- 
bilities of reverter, it is desirable to go even farther than some of 
the Western states go. Since they embrace a broader class of claims, 
they are content merely to make sure that they can be found in a 
short search, and hence they save all claims which are mentioned 
in deeds recorded within the specified period. 





5 Mulvey v. Boston, 197 Mass. 178 (1908) (30 days held a reasonable time). 

See St. 1858, c. 56, limiting the time within which widows must claim dower. 
This applied to persons who were already widows at the date of the statute, and 
gave them five years at least. It was discussed with apparent approval in 
Hastings v. Mace, 157 Mass. 499 (1892) and O’Gara v. Neylon, 161 Mass. 140 
(1894). 

* Basye, Clearing Land Titles, West Publishing Company (1953). Chapter 9. 

See a Note on the Wisconsin Statute in 55 Harvard Law Review 886 (1942). 

* Editor’s Note. At a meeting in November Mr. Wolfe submitted a broader 
act which was discussed and subsequently introduced through Representative 
Randall. It is reprinted herein for discussion see p. —— 
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With respect to rights of entry and possibilities of reverter, we 
have a further objective than merely to make sure they can be 
found. There are many rights of entry in Massachusetts titles 
that everyone knows about. Everyone is reasonably certain, too, 
that no one will ever seek to enforce them. If the heirs of the heirs, 
etc., of the original owner of the right could be found, they might 
be prevailed upon to release it. But they cannot be found. It is 
desirable to allow a reasonable time within which anyone seriously 
interested in enforcing such a right can take the simple step of 
recording a statement in order to preserve it. After that it is rea- 
sonable to assume that no one cares about the others and to bar 
them. 

We have another point of difference with the Western states. 
That is in our system of indexing recorded instruments. If we 
were blessed with a tract system of indexing, it would suffice to 
record a statement describing the land. In our system, to 
record a statement describing the land, and naming only the 
original parties will not suffice. The examiner won’t find it unless 
he has extended his search back far enough to find the original in- 
strument. If the object of the statute is to eliminate that necessity, 
some other means of bringing the statement to the examiner’s at- 
tention must be found. The most sensible way to do it seems to 
be to require the party asserting the ancient claim to run down the 
title, or to go to the Assessors and ascertain the present owner ac- 
cording to their records, and insert the present owner’s name in his 
statement. Indexed under his name, the statement is reasonably 
sure to come to the attention of the examiner. 

Rights of entry upon a fee, and possibilities of reverter created 
after January 1, 1955 are (with certain narrow exceptions) already 
limited, as a matter of substantive law, to thirty years or the period 
of the Rule, by Section 3 of Chapter 641, so there is no need to re- 
quire re-recordings of them. Existing rights of entry and possi- 
bilities which are seasonably brought forward can be dealt with in 
either of two ways. We can now provide that they be re-recorded 
again, and again, every twenty or thirty or forty years. Or we can 
wait and see how many of them are actually brought forward, and 
then decide, with more knowledge, what to do. We prefer the 
latter alternative. 

With these considerations in mind, we have prepared the follow- 
ing draft as a basis for discussion: 


DRAFT ACT 
Now Pending as House 1390, Before the Committee on Legal Affairs 
AN Act TO ProTEcT TITLES TO LAND AGAINST OBSOLETE RIGHTS OF 
ENTRY AND POSSIBILITIES OF REVERTER. 
No proceeding based upon any right of entry for condition broken 
to which a fee simple in land is subject, or upon any right in land 


succeeding upon termination of a fee simple determinable, created before 
the second day of January, 1955, shall be maintained either at law or in 
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equity in any court unless a person or persons owning such right, or one 
of them if there be more than one, shall by himself, or by his attorney, 
agent, guardian, conservator or parent, on or before the first day of 
January, 1965 file in the Registry of Deeds or, in the case of registered 
land, in the Registry District of the Land Court, for the district in 
which the land is situated, a statement in writing, duly sworn to, deserib- 
ing the land and the nature of the right and the deed or other instrument 
creating it, and where it may be found if recorded or registered, and in 
case of registered land naming the holder or holders of the outstanding 
certificate of title and stating the number of said certificate, and in case 
of land not registered naming the person or persons then owning the 
fee subject to such right, or assessed for taxes thereon at the last prior 
assessment date. 

Such statement shall be received and recorded or registered upon pay- 
ment of the fee required by law, and shall be indexed in the grantor 
index under name of the person or persons so named, and in case of 
registered land, noted on the certificate or title. The register and assist- 
ant recorder shall also keep a separate list of such statements. 

This act shall apply to all such rights whether or not the owner thereof 
is a corporation or a charity or a government or governmental sub- 
division, or is under any disability or out of the Commonwealth, and it 
shall apply notwithstanding any recitals in deeds or other instruments 
heretofore or hereafter recorded, except statements filed as above pro- 
vided. Nothing in this act shall be construed to extend the period of any 
other applicable statute of limitations or to authorize the bringing of any 
proceeding to enforce any right which has been or may be barred by 
lapse of time or for any other reason. 


3. 


HOUSE NO. 1389 TO PROTECT RECORDED 
TITLES AGAINST FORMAL DEFECTS 


(A Drart ACT SUBMITTED BY ALBERT B. WOLFE OF THE BOSTON BAR, 
BEFORE THE COMMITTEE ON LEGAL AFFAIRS) 


AN ACT TO PROTECT UNREGISTERED TITLES TO LAND 
AGAINST FORMAL DEFECTS, IRREGULARITIES AND OMIS- 
SIONS IN INSTRUMENTS RECORDED MORE THAN TEN YEARS. 


Chapter 184 of the General Laws is hereby amended by adding at the 
end thereof a new Section 24, as follows: 

Section 24. When any owner of land the title to which is not registered, 
or of any interest in such land, has signed an instrument in writing 
conveying or purporting to convey his land or interest, or in any manner 
affecting or purporting to affect his title thereto, and the instrument, 
whether or not entitled to record, has been recorded, and indexed under 
the owner’s name, in the Registry of Deeds for the district wherein such 
land is situated, and a period of ten years has elapsed since the instru- 
ment was accepted for record, and the instrument or the record thereof 
because of defect, irregularity or omission fails to comply in any respect 
with any requirement or requirements of law or statute relating to 
seals, corporate or individual, to acknowledgment, certificate of acknowl- 
edgment, witnesses, attestation, proof of execution, or time of execu- 
tion, to recitals of consideration, residence, address, or date, or to evi- 
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dence of authority of a person signing for a corporation who appears 
from a certificate of condition of other public record filed on behalf of 
the corporation to have been at the time of signing the president or 
treasurer or a principal officer of the corporation,—such instrument 
and the record thereof shall notwithstanding any or all of such defects, 
irregularities and omissions, be valid for all purposes to the same extent 
_ as though the instrument and the record thereof had originally not been 
subject to the defect, irregularity or omission, unless any person or per- 
sons entitled in event of invalidity on account of the defect, irregularity 
or omission shall within said period of ten years have commenced an 
action to have the instrument set aside or declared invalid and caused 
notice of the action to be recorded in said Registry of Deeds and noted 
on the margin of the record of the instrument, and in event of such action 
unless the instrument is thereby in due course set aside or declared in- 
valid. This section shall apply to instruments accepted for record prior 
to its effective date as well as to those accepted thereafter, except that 
for instruments accepted for record prior to January 1, 1950, the period 
instead of being ten years shall be until January 1, 1960. 


4, 


The following bill was introduced through Representative Randall 
by Herbert W. Vaughan of the Boston Bar for the Massachusetts 
Conveyancers Association. 


HOUSE No. 1506 
[A PROPOSED REVISION OF CHAPTER 595 OF 1954 
BEFORE THE COMMITTEE ON TAXATION ] 


FURTHER LIMITING THE DURATION OF THE LIEN 
FOR THE PAYMENT OF LEGACY AND SUCCES- 
SION TAXES SO THAT LANDOWNERS 
MAY HAVE MARKETABLE TITLES 


Section 9 of chapter 65 of the General Laws as amended by section 1 
of chapter 445 of the Acts of 1952 and section 1 of chapter 595 of the 
Acts of 1954, is hereby further amended by striking out the last para- 
graph thereof and inserting in lieu thereof the following: 

The lien charged by this chapter upon any real estate or separate 
parcel thereof shall terminate upon the expiration of ten years from 
the date of death of the deceased or, in the case of a lien imposed upon 
any future interest, upon the expiration of ten years after the right of 
possession or enjoyment accrues, unless, before such termination date, the 
Commissioner of Corporations and Taxation shall have commenced an 
action to enforce said lien and shall also have filed notice of such action 
in each Registry of Deeds or, in case registered land is affected by such 
action, in each Registry District of the land Court, where any land 
affected by such action lies. Such notice shall state the name of the 
decedent whose property is alleged to be subject to such lien and, in the 
case of registered land, shall name the holder or holders of the out- 
standing certificate of title and state the number of said certificate. 
Such notice shall be indexed in the grantor index under the person so 
named, except that in the case of registered land it shall be noted on 
the outstanding certificate of title to which it refers. 
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Section 2. Section 1 of this Act shall apply to all liens charged by this 
chapter in existence on the effective date of this Act and the period of 
time of the existence of each such lien prior to said date shall be deducted 
from the limitation period provided by section 9 of chapter 65 of the 
General Laws as amended by section 1 of this Act, except that such 
limitation period shall extend to July first, one thousand nine hundred 
and fifty-six and no longer in the case of any lien which would otherwise 
expire earlier. 

Section 3. Sections 2 and 3 of chapter 595 of the Acts of 1954 are 
hereby repealed. 





BOOK REVIEWS 


BOSTON UNIVERSITY. The Gaspar G. Bacon Lectures on the Consti- 
tution of the United States, 1940-1950. Boston University Press, 
1953. x, 541 pp. $6.00. (Reprinted by Permission from the 
Boston University Graduate Journal.) 


This interesting and timely series of ten lectures by well-known 
historical scholars, in memory of Gaspar Bacon, helps to emphasize 
the practical purpose and significance of the most forgotten article 
of the Massachusetts Bill of Rights of 1780: 

Article XVIII. A frequent recurrence to the fundamental principles of 
the Constitution, and a constant adherence to those of piety, justice, 
moderation, temperance, industry, and frugality, are absolutely neces- 
sary to preserve the advantages of liberty, and to maintain a free gov- 
erment. The people ought, consequently, to have a particular attention 
to all those principles, in the choice of their officers and representatives; 
and they have a right to require of their lawgivers and magistrates an 
exact and constant observance of them, in the formation and execution 
of the laws necessary for the good administration of the Commonwealth. 

The volume opens, most appropriately, with Professor Arthur N. 
Holcombe’s lectures on “Sections, Classes, and the Federal Constitu- 
tion” (3-30), a lecture that closes with the sound, balanced judgment, 
“The Federal Constitution was not a triumph of capitalistic interests 
or of oligarchic principles, as is often alleged by Communists and 
Fascists [and he might have added various other forms of ‘-ists’]. 
It was the supreme instance in history up to 1787 of the triumph of 
the average man.” 

In these days when discrimination in the use of the English lan- 
guage appears to be largely in abeyance, it is refreshing to find the 
word “average” instead of the usual current and meaningless, par- 
roted phrase “the common man.” The word “average” is accurate 
because it involves the idea of balance, which was the basis of our 
constitutional structure and its restraints of power. When the 
Philadelphia Convention of 1787 adjourned, Benjamin Franklin 
described the structure of the government in his much quoted words 
as “a republic if you can keep it.” The question today is whether 
the “average” American can “keep” the structure of his representa- 
tive “republic” on which what he knows as his “freedom” largely 
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depends. Professor Carl Brent Swisher ends his lectures, in this 
volume, on “The Post-War Constitution” (311-378), with the state- 
ment, “Our constitutional structure creaks and groans ... but as 
yet it rests firmly upon its foundations.” Can it stay on these 
foundations? That question calls for balanced thinking by the 
“average man.” 

The other lectures bear on this question in varying ways and de- 
grees by their studies of past and more or less current history. Pro- 
fessor Henry Steele Commanger gives a biographical account of 
Justice Joseph Story and his influence (33-94); Professor Allan 
Nevins tells the story of the constitutional controversy over slavery 
and the territories (97-141), Professor Robert E. Cushman discusses 
problems of civil liberty (145-196) and Professor Leonard D. White 
describes “Public Administration under the Federalists” and its 
bearing on present and future government (199-247). Professor 
Louise Overacker studies the matter of presidential campaign funds 
and attempts at their control (251-307). Former Justice Owen 
Roberts presents his “blue-print’”’ and structural picture of our 
government (381-422). Professor Charles Fairman varies the col- 
lection by a readable account of ‘‘What Makes a Great Justice” with 
special reference to Mr. Justice Bradley, who qualified (425-485). 

The series closes with a discussion of Harrison Tweed, an excep- 
tionally qualified president of one organization after another, and 
currently of the American Law Institute, on the constitutional po- 
sition of the Supreme Court and current proposals for amendment 
designed to protect that position (489-541) .* 


Limitations of space prevent individual discussion of each lecture. 
I have already emphasized the first one, by Professor Holcombe. 
Of the others, that of Professor Swisher seems to me peculiarly per- 
tinent to the great problem of the American “republic’—to Frank- 
lin’s suggested question of whether we can “keep it’”—for reasons 
illustrated by the following quotations: 

They [our forefathers] assumed that the rank and file of individual 
men were neither all good nor all bad, neither saints nor devils. Every 
man was deemed worthy of initial opportunities of freedom. None was 
deemed trustworthy of absolute power over others. (321) 

Spurred on by their experience with the tyranny of the British govern- 

*On pages 489-490, Mr. Tweed refers to certain proposed constitutional 
amendments; and, on pages 522 and 531, he summarizes various arguments for 
and against them. Those interested will find such arguments more fully de- 
veloped in two articles, one by former Justice Owen J. Roberts in the American 
Bar Association Journal, January 1949, and the other, in answer to a part of 
Justice Roberts’ article, in the A.B.A. Journal, August 1949. One of the amend- 
ments, relating to the appellate jurisdiction of the Supreme Court of the United 
States, was debated and defeated three times in the A.B.A. House of Delegates 
before the final majority vote of approval, referred to by Mr. Tweed. The 
present writer was then, and is still, with the minority in that final vote and, 
with Honorable Hatton Sumners and others, opposed it repeatedly in the debates 
in the House. The other proposal, referred to by Tweed, to make the justices 
ineligible for the presidency or vice-presidency, I heartily approve. Chief Justice 
Waite suggested it in the seventies when he refused to be considered. 
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ment, our forefathers gave much thought to minimizing the possibility 
for tyranny in their own government. ... they sought to approximate in 
government the basic factors which guided the individual in the exercise 
of his personal freedom. .. . to the end that the discipline of individual 
self control might have its parallel in the government of the nation. 
(322-3) 

Contrary to the beliefs of some critics, inefficiency never was and is 
not now the goal of those who advocate a government of checks and 
balances. Rather, it was accepted as part of the high price which society 
must pay for government without tyranny. (324) 

What relevant changes have taken place since the government was 
established? Have they included fundamental changes in human nature? 
Do [men] no longer get drunk with the possession of great power over 
others? Obviously the answer is that no important change in this field 
has taken place. (324) 

The executive branch of the government has recently run to a total of 
some three million employees. The organization of these employees results 
in establishment of intricate labyrinths of power. (325) ** 

... the people of the United States are seldom entitled to any high 
rating for the zeal, efficiency, and far-sightedness with which they have 
governed themselves. (330) 

It is clear, therefore, that our all too habitual negligence must be re- 
placed not by abandonment of representative government but by aban- 
donment of the negligence. The American nation has come of age. Its 
people must face their adult problems with the maturity of their adult- 
hood. They must face the fact that their problems can not be solved by 
an adolescent dependency on a leader or group of leaders who are in 
actuality no more mature than the people at large, or, at best, are no 
more mature than the people at large ought to be. (331) 

This final quotation illustrates the remark of the late Dean Inge, 
in his essay ‘Escapism” (in The End of an Age), in which he re- 
minded us that “the effect of boredom on a large scale in history is 
underestimated.” It is an arresting sentence, for, as the Eighteenth 
Article quoted above warned us, the “average” American cannot af- 
ford to be too bored to think about power, its distribution, and the 
dangers of its arbitrary use. James Otis, in “The Rights of the 
British Colonies,” 1764, called this “the grand political problem of 
all ages.” Thomas B. Wait of Portland wrote in 1787 that to con- 
solidate the vast continent of America into one government would be 
like trying ‘to rule hell by prayer.” Was he wrong? And yet there 
is a constant movement to do just that today—in the direction of 
totalitarianism. Can it be checked, balanced, and controlled? I do 
not know, but I am optimist enough to believe that we will “muddle 
through” somehow if we survive the H- or other bomb competition. 

On February 8, 1788, in No. LI of the Federalist Papers, Hamilton 
(or Madison) wrote: 

** On the word “recently,” note that this lecture was delivered in 1947. With 
this quotation compare the statement of William G. Sumner half a century ago: 
“The seduction of power is just as masterful over a democratic faction as ever 
it was over king or barons. In former days it often happened that ‘The State’ 
was a barber, a fiddler, or a bad woman. In our day it often happens that ‘The 
State’ is a little functionary on whom a big functionary is forced to depend.” 
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If men were angels, no government would be necessary. If angels 
were to govern men, neither external nor internal controls on govern- 
ment would be necessary. In framing a government by men over men, 
the great difficulty lies in this: you must first enable the government to 
control the governed; and in the next place, oblige it to control itself. 

For its bearing on all these problems, I recommend this volume of 
Bacon Lectures. F. W. G. 


THE 5TH AMENDMENT TODAY 
By ERWIN N. GRISWOLD, Harvard University Press 
Cloth, $2.00; Paper, $.50. Publication date, January 28, 1954. 


At the midwinter meeting of the Massachusetts Bar Association 
in Springfield in February 1954, Dean Griswold delivered a notable 
address on the 5th Amendment, which attracted nation-wide atten- 
tion. Thousands of copies were requested. It was reprinted, with 
his subsequent address, “Per Legem Terrae,” at Holyoke College 
in March, in this “Quarterly” for April 1954 (Vol. 39, No. 1).* 
Subsequently, he made a third address on “The Fifth Amendment 
as a Symbol” before the New Jersey Institute for Practising 
Lawyers in Newark and then before the Connecticut Bar Associa- 
tion in Hartford. 

The three speeches are now reprinted in this little book. As he 
says in his preface: 

“The problems with which these speeches are concerned are diffi- 
cult ones, of vital concern to our society today as they have often 
been in the past. They involve deep emotions, and it is not always 
easy to consider them dispassionately. To me, the arguments pre- 
sented here are conservative arguments, following naturally from 
the principles on which this country was founded. I have confidence 
that we will come to right conclusions about these questions today, 
if we will discuss them fully and frankly and as free from emotions 
as possible. My purpose in giving the speeches, and in making them 
available now for wider distribution, has been to contribute to that 
consideration and discussion.” F. W. G. 





BOOKS RECEIVED 

A Half Century of International Problems—A Lawyer’s Views 
by Frederic R. Coudert—Columbia University Press, $4.00. 

Legislative Drafting by Reed Dickerson—Little, Brown & Co., 
$4.95. 

Early New England Court Records—A Bibliography of Published 
Materials (Prepared by William Jeffrey, Jr., with an Introduction 
by Zachariah Chaffee, Jr. Published for the Ames Foundation of 
the Harvard Law School, reprinted from the July, 1954 issue of 
the Boston Public Library.) 





* For discussions of these speeches and of the 12th Article of the Massachu- 
setts Bill of Rights (adopted about ten years before the 5th Amendment) and 
the decisions under it, see Mass. Law Quarterly for June 1954 (Vol. 39, No. 2). 
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REPORT ON DOWER AND CURTESY OF 
JOHN A. McCARTY AND EDWARD P. SHAW 


OF THE BOSTON BAR 
(As a Committee of the Abstract Club) 


A bill has been introduced in the Senate (Senate No. 127) on the 
petition of Frederick B. Dailey the purpose of which is not to abolish 
dower and cutesy as it presently exists, but to provide that it will 
not arise in real estate purchased by a spouse on and after January 
1, 1956. 

In considering such a proposal, it is necessary to determine 
whether the advantages which will accrue from such legislation will 
outweigh the disadvantages. We must therefore consider first what 
is the practical advantage today of dower and curtesy. 

The actual use of the statutory provision for dower and curtesy 
should be a valuable indication of its usefulness, but from all the 
information we have been able to gather it is rarely used. At the 
last meeting of the Abstract Club more than twenty conveyancers 
present admitted they had never petitioned for dower and curtesy 
on behalf of a client. An inquiry to the Registrars of Probate 
throughout the State resulted in replies from all but three and the 
net results show that the petitions in the Probate Courts to estab- 
lish dower and curtesy are rarely if ever used in the various coun- 
ties. 

Consideration of other statutes dealing with rights of spouses 
makes it apparent why this is so. In the first place, most residential 
property owned by married people stands in the names of husband 
and wife as tenants by the entirety. Most individuals engaged in 
the real estate business, that is the buying and selling of real 
estate, operate through a trust or a corporation and a great deal of 
business property is owned either by corporations, partnerships or 
joint tenancies, and in none of these cases is there any possibility 
of dower and curtesy being involved. 

When real estate is owned by either spouse, there are protections 
for the surviving spouse which seem in most cases to be adequate, 
and in fact better than any provision for dower and curtesy. First, 
there is the Homestead law which now provides exemption up to 
four thousand dollars, but even this is rarely used. Second, there 
are the statutory rights to share in the estate of a spouse if there 
is no will, and the right to waive the will and claim statutory rights 
if there is one. 

Many of these protections for a surviving spouse seem to be far 
superior to a right of dower or curtesy. In fact, as far as this Com- 
mittee has been able to determine, the only advantage of dower or 
curtesy now arises in two instances. The first is where it is dis- 
covered after the death of a spouse that the decedent has conveyed 
real estate without the spouse releasing dower or curtesy. This could 
happen by accident or mistake or fraud. It should be pointed out, 
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however, that accident or mistake is practically ruled out if a care- 
ful conveyancer had handled the transaction, but it could happen by 
fraud even to the most careful. If a person has been induced to 
buy real estate relying on a statement of the grantor that he or 
she is unmarried, when as a matter of fact this is untrue, it seems 
that no right of a spouse should come ahead of the purchaser who 
bought in good faith. 

The second is if the decedent died insolvent but left real estate 
with an equity above the mortgage. This is, of course, unlikely 
since if a person is insolvent he probably has raised all the money 
he can from every source, including mortgaging his real estate to 
the fullest amount. But again it is questionable whether the spouse 
has rights superior to creditors. It must be remembered that if 
suit is brought against a living debtor and his or her real estate is 
attached, the real estate can be sold upon execution without regard 
to the spouse’s interest therein. Also if the debtor becam a bank- 
rupt, the trustee in bankruptcy can sell his or her real estate free 
of any right of dower or curtesy. Why should it be different after 
the death of the debtor? Except in these two doubtful situations, 
there seems to be very little advantage in the statutory provisions 
for dower and curtesy. Let us then consider what advantages will 
accrue if dower and curtesy are abolished. 

First: It would no longer be necessary for a lawyer to take 
the word of the grantor as to his marital status. 


Second: Frequently, at a closing, one spouse appears with a deed 
which has already been signed by the other. It is impossible to 
ascertain whether or not the signature is really that of the spouse. 
This would no longer be important. 

Third: The risk that the purported spouse is not really such 
would be eliminated. 

Fourth: It would make unnecessary the determination of the 
validity of a foreign divorce. This question is becoming more and 
more important with the uncertainty as to whether a foreign divorce 
is good in Massachusetts. 

Fifth: In examining titles in the future when it is found that 
no recital has been made as to the marital status of the grantor, no 
question will arise. 

Sixth: Will eliminate many trusts and corporations, the only 
purpose of which is to enable a person to deal in real estate without 
requiring the signature of the spouse. 

Seventh: Will make unnecessary many divorces and decrees that 
a man and wife are living apart for justifiable cause. Undoubtedly 
many of these probate decrees are procured for the sole purpose of 
permitting conveyance of real estate. 

Many other advantages might be added, but the above merely 
indicate the difficulties that will be eliminated. In addition it must 
always be borne in mind that if a married man or woman wants to 
prevent the spouse from acquiring rights in real estate which he or 
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she is puchasing, it can be accomplished either by the creation of 
a trust or taking title in the name of a straw, so that a spouse may 
be denied any right in real estate actually owned by the other by 
the use of such a device. 

On the whole, it seems to your Committee that the benefits that 
will arise by eliminating dower and curtesy far outweigh any 
possible disadvantages and it therefore recommends that this or a 
modified version of the bill be enacted. 

A discussion by Mr. Shaw of the relation of foreign marriages 
and divorces to the problem is attached hereto. 


JOHN A. McCaARTY. 
EDWARD P. SHAW. 





FOREIGN MARRIAGES AND DIVORCES AND 
MASSACHUSETTS DOWER AND CURTESY 


As used herein unless otherwise stated “foreign marriages and 
divorces” refers to divorces and marriages occurring in states and 
countries other than Massachusetts by persons resident and legally 
domiciled beyond question outside Massachusetts, who if they have 
ever been domiciled here, did not leave this state for the purpose of 
marriage or divorce. 

Divorce has generally been considered to end dower and curtesy 
except in the special instances set forth in old G. L. Chapter 208, 
sections 26 and 27. Since 1949, Chapter 76, paragraph 2, there are 
no exceptions. 

G. L. Chapter 208, section 39 provides that—“A divorce decreed 
in another jurisdiction according to the laws thereof by a court 
having jurisdiction of the cause and of both the parties shall be 
valid and effectual in this commonwealth; but if an inhabitant of 
this commonwealth goes into another jurisdiction to obtain a divorce 
for a cause occurring here while the parties resided here, or for a 
cause which would not authorize a divorce by the laws of this com- 
monwealth, a divorce so obtained shall be of no force or effect in 
this commonwealth.” 

A Turkish divorce was upheld in Kapigian v. DerMinassian, 212 
Mass, 412. 

See also Bergeron v. Bergeron, 287 Mass. 524. 

The force and interpretation of this statute has been unquestion- 
ably changed by the federal decisions of Williams v. Williams, 
(N.C.) 325 U. S. 226, and later cases and in Massachusetts by cases 
such as Loker v. Gerald, 157 Mass. 42 and Heard v. Heard, 323 Mass. 
357 and others. 

Chapter 189 of G.L. purports to set forth the dower and curtesy 
rights of suriving spouses, how they shall be claimed and released. 
The decisions in this state and elsewhere indicate that they may be 
otherwise lost. The familiar doctrine that land of non-resident 
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decedents is governed by the law of the situs seems to have excep- 
tions. 

In White v. Warren, 214 Mass. 204, where the libellant wife took 
alimony in a Rhode Island divorce, she lost her Massachusetts dower. 
In Chapman v. Chapman, 224 Mass. 359 where the libellee wife con- 
tended successfully that the foreign divorce was invalid, it was 
held she lost her dower by her remarriage. California reached the 
same result in Bruguiere v. Bruguiere, 172 Cal. 199. 

It was held in Shannon v. Shannon, 109 Mass. 146, the right to 
waive a will and claim dower should be asserted in the decedent’s 
domiciliary state. It is generally held that a waiver anywhere is a 
waiver everywhere. This can lead to interesting complications. 

Under Chapter 189, claim for dower or curtesy must be filed 
within six months after the date of the approval of the fiduciary’s 
bond in the Massachusetts registry of probate. Section 14 has a 
twenty-year statute of limitations from the date of death, except if 
the surviving spouse is absent from Massachusetts or under dis- 
ability, the time does not start to run. 

Let us suppose a Massachusetts married man owns Massachusetts 
real estate. He and his wife move to California, become legally 
domiciled there for ten years, when he gets a divorce no state will 
recognize. He dies, after possible remarriage, Probate is taken out 
in California only. California and many of the western states do 
not have dower and curtesy. If the wife who left Massachusetts 
with him can successfully upset the divorce, where does that leave 
the Massachusetts title. She can’t claim dower in California. Under 
the California law, she has certain rights in his estate, real and 
personal, beyond the community property. She takes them. There 
being no Massachusetts probate, is the six months requirement ap- 
plicable? 

Under section 14, can she at her leisure forever come back to this 
state and successfully prosecute a writ of dower? Hite v. Hite, 301 
Mass. 294, and Cleary v. Cleary, 214 Mass. 580, are not in point, but 
they may indicate the answer. 

Where does this leave Massachusetts titles? What are the obliga- 
tions of Massachusetts conveyancers as to determining the validity 
of such foreign divorces and marriages. 

If dower and curtesy were abolished in Massachusetts, some of 
these questions could not arise. The fact that foreign marriages and 
divorces of spouses having actual ownership in common or some 
form of joint ownership will continue to plague Massachusetts titles, 
seems no excuse for not otherwise improving the marketability of 
our titles where we can by legislative action. 


EDWARD P. SHAW. 
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A STORY ABOUT WISDOM FOR LAWYERS 
AS WELL AS OTHER HUMAN BEINGS 


(From a recent issue of “This Week’) 


“A Kentucky resident we’ve heard about was recently feted for 
having reached his 100th birthday. One friend approached him 
and said, ‘Uncle Alvin, how does it happen that you’re so wise?’ 

“ ‘Because I’ve got good judgment,’ the old fellow replied. ‘Good 
judgment comes from experience, and experience—well, that comes 
from poor judgment’.” 

Most of us will probably respond to this pungent little story 
which seems to qualify as a proverb and recalls the definition of 
a proverb by Lord John Russell (at breakfast in the 19th century 
days when conversation and letter-writing flowered), as “one man’s 
wit and all men’s wisdom.”* F. W. G. 


“DEPENDENTS” 
(From the Boston Herald) 


A lady being advised about income tax asked “If the government 
is not a dependent, what is it?” 








THE 30TH REPORT OF THE JUDICIAL COUNCIL 
This will appear very soon in a January “Quarterly.” 


TREASURY DEPARTMENT RELEASE 
(Reprinted by Request) 
ISSUE OF SERIES E AND H SAVINGS BONDS TO TRUSTEES 
OF PERSONAL TRUST ESTATES 

There is quoted below a press statement released by the Savings 
Bonds Division of the Treasury Department today : 

The Treasury Department today announced changes in the regu- 
lations governing Series E and H United States Savings Bonds to 
permit their purchase by “Personal Trust Estates.” The change is 
effective January 1, 1955. 

Formerly, sales of Series E and H Savings Bonds have been 
limited to individuals either as owners, co-owners or beneficiaries. 
“Personal Trust Estates” are generally trusts created by individuals 
for the benefit of themselves or other individuals, and the amended 
regulations extend to such trusts the same privilege of purchasing 
Series E and H Bonds as was given previously only to individual 
savers. The annual purchase limit of $20,000 (maturity value) of 
each series which applies to individual owners will also apply to a 
single trust estate, regardless of the number of beneficiaries. 


* See Memoirs of Sir James Mackintosh, vol. II, p. 472. 
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The Treasury emphasized that the change in the regulations does 
not include under its terms pension, annuity, profit sharing and 
other similar trusts. Series J and K Savings Bonds are of course 
available for all these types of purchasers, with a limit of $200,000 
and interest at about 23/4 per cent if held to maturity. Exact defi- 
nitions as to eligibility are contained in the amendment to the offer- 
ing circular on the bonds. 

Only the Treasury Department and the Federal Reserve Banks 
and Branches will issue Series E and H Bonds to the trustees. Other 
issuing agents will not issue such bonds to “Personal Trust Estates.” 
However, banking institutions generally may accept applications 
for transmittal to Federal Reserve Banks for the purchase of the 
bonds by such trusts. 

J. A. ERICKSON, President. 





SOCIAL SECURITY FOR LAWYERS AGAIN 


We have printed information on this subject in each of the last three 
issues, but questions and comments suggest continued misunderstanding. 
In the April issue, we referred to the votes of the Executive Committee, 
and at the annual meeting, for a voluntary plan, and we also printed 
articles for and against such action and suggested that lawyers should 
“think it out and write their views directly to their Congressmen.” In 
the issue for June 1954, we referred to a letter of Mr. Siskind, then 
President of the Lawrence Bar Association, and printed a letter from 
Mr. John M,. Mullen, in support of such security, and a newspaper edi- 
torial (not a lawyer’s comment) raising the question whether the system 
and its proposed extension were based on any sound business basis of 
actuarial experience, In our October issue (p. 88) we referred to the 
debate in the A.B.A. House of Delegates in August 1954, reflecting the 
sharp division, not only in that House, but within the profession through- 
out the country, following answers of bar associations to inquiries sent 
to them. The House did not then reaffirm its previous opposition, but 
referred the question to the National Conference of Bar Presidents for 
a further sampling of sentiment and report. 

We have no idea how the bulk of our 4,800 or more members think 
about the question, but they have had both sides repeatedly submitted 
to them in print with a report of the action of the limited number 
present at the annual meeting and the action of the Executive Committee 
and Board of Delegates. Both sides have been discussed in the A.B.A. 
Journal, which goes to over 50,000 lawyers who are members of that 
association. Lawyers may, or may not, agree on the matter, but there 
seems plenty of room for disinterested difference of views, especially 
as to a compulsory system. The Board of Delegates again voted to 
support a voluntary extension at its meeting on January 12, 1955. 


F. W. G. 
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For years this Bank has enjoyed very pleasant 
and satisfactory relations with lawyers in the 
capacity of co-trustee. Through this relation- 
ship, the professional man is able to obtain relief 
from the numerous administrative details in- 
volved in handling trusts of various kinds. 


The State Street Trust Company confines its 
activities to the business and administrative 
phases of estate work. It does not draw will or 
trust instruments; it refers customers to their 
own lawyers for the preparation of these docu- 
ments. It is customary for the State Street Trust 
Company to entrust legal work in connection 
with an estate to the lawyer who drew the will. 


Slate Street Crust Company 


BOSTON, MASSACHUSETTS 


Main OFfice: 

CORNER STATE and CONGRESS STREETS 
Union Trust Office: 24 FEDERAL STREET 
Copley Square Office: 587 BOYLSTON STREET 
Massachusetts Avenue Office: 

Cor. MASSACHUSETTS AVE. and BOYLSTON 8T. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Massachusetts Practice Series 
In 12 volumes 


Written by local lawyers and designed for use 
in this Commonwealth 


Important Features 


Written by selected local authors 
Authentic text based on statutes and cases 
Designed for use in this Commonwealth 
Exhaustive footnotes and annotations 
Practical every day approach 

Numerous valuable forms 

Excellent subject matter indexes 


1. 
2. 
a. 
4. 
5. 
6. 
* 
8. 


Numerous tables 
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Parallel citations to all standard reports 

10. Bound in handsome durable Fabrikoid 

11. Designed and published as a Series 

12. Kept currently to date with pocket parts 

13. Generous sized volumes 

14. Recommended by many owners 

15. Available at attractive price and liberal terms. 


PUBLISHED AND SOLD BY 


BOSTON LAW BOOK CO. 


8 Pemberton Square LAfayette 3-6882 
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